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Ahmad Fairuz JC: 
 
 GROUNDS OF JUDGMENT 
 
INTRODUCTION 

[1] This is an application by the Applicant for a Writ of Habeas Corpus against the legality of a Detention Or-
der dated 28.3.2017 made by the Deputy Home Minister ("the Deputy Minister") under   section 6(1)  Dan-
gerous Drugs (Special Preventive Measures) Act 1985 ("the Act") ordering the Applicant to be detained for a 
period of 2 years at the Pusat Pemulihan Akhlak Machang, Kelantan ("the Detention Centre") commencing 
from 28.3.2017. 

[2] On 1.10.2018 this Court allowed the application and issued a Writ of Habeas Corpus. The following are 
the Grounds of Judgment of this Court. 
 
BACKGROUND OF THE CASE 

[3] Khairul Nizam bin Ibrahim ("the Applicant") was arrested under   section 3(1) of the Act on 28.1.2017. 
Investigations were carried out thereafter. Superintendent of Police Helmi bin Aris reported to Assistant 
Commissioner Police Goh Lee Fook ("ACP") on 7.2.2017 that the investigation against the Applicant could 
not be completed within a period of 14 days. 

[4] On 8.2.2017, the ACP as the officer designated under   section 3(2)(c) of the Act submitted a report of 
the circumstances surrounding the arrest of the Applicant to the Deputy Minister in order to comply with the 
condition requiring the police to conduct investigations beyond 14 days. 

[5] On 3.2.2017, Police Investigation Officer ("IO") Inspector Wan Mohd Fadillah bin Mat assisted by Detec-
tive Seargent Siti Dewi bt. Che Man recorded a statement from the Applicant. 

[6] On 9.3.2017, the Inquiry Officer, Siti Rafidah binti Zainuddin met the Applicant and conducted a physical 
investigation by interviewing him. Thereafter on 28.3.2017, the said Inquiry Officer submitted a report to the 
Deputy Minister pursuant to subsection 5(4) of the Act. 

[7] After examining the report, the Deputy Minister issued the Detention Order dated 28.3.2017 pursuant to 
subsection 6(1) of the Act for a period of two (2) years with commencing on the same date as Detention Or-
der. 

[8] The Detention Order, Grounds for the Detention Order, Statement of Facts and 3 copies of the Form for 
Making Representations (Borang I) were served and explained by the said IO on 28.3.2017 at 10.30 p.m at 
the Ibu Pejabat Polis Daerah Kota Setar, Kedah. 
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[9] On 29.3.2017, the Applicant was brought to the Detention Centre. On same day, the Applicant was in-
formed and explained about the Detention Order, Grounds for the Order, Statement of Facts and his right to 
make representations by the officer in charge of the Detention Centre Zamri bin Ngah ("OIC"). The Applicant 
handed over the Borang I to the OIC during the said meeting. 

[10] On 29.3.2017, the OIC served the Borang I on the secretary of Advisory Board ("the Board"). Redman 
bin Safar, the secretary of the Board ("SULP") confirmed that the Borang I was served on 3.4.2017. 

[11] On 20.4.2017, the Board sent a Notice of Hearing of Representation (Borang II) on the Applicant where 
it was notified that the representation was fixed on 9.5.2017 at the Detention Centre. On the request of the 
Applicant's counsel, the representation was adjourned to 6.6.2017. On the said date, the Applicant was rep-
resented by Dato' Roslan Azmin bin Ahmad where the Applicant called two witnesses to support his case. 

[12] On 9.6.2017, the Board presented a recommendation to the Yang di-Pertuan Agong ("the YDPA") con-
cerning the representations made by the Applicant pursuant to   section 10(1) of the Act and after consider-
ing the said recommendations, the YDPA consented to the Detention Order made by the Deputy Minister 
under   section 6(1) of the Act on 24.6.2017. 
 
ISSUES BEFORE THIS COURT 

[13] Before this Court, two issues were put forward by counsel for the Applicant. They were: 
 

(i)  That the Police Investigating Officer had failed to provide a copy of the Applicant's statement 
despite him requesting for the document after the recording of his statement. This had preju-
diced and prevented him from having an effective representation. 

(ii)  That there was an unexplained delay of 5 days between the date when the Officer in Charge of 
the Detention Centre forwarded the Borang l and when the Secretary of the Advisory Board 
received the said Borang l. 

[14] On the first issue, this Court is of the view that there was no merit in the argument by the Applicant. 

[15] This Court however, allowed the application on the second issue. 
 
ANALYSIS AND DECISION 

[16] Upon perusing the affidavit of the OIC of the Detention Center, it was averred by him that he complied 
with the requirement of transmitting the said Borang l forthwith, consistent with the requirement of rule 3(4) of 
the Dangerous Drugs (Special Preventive Measures) (Advisory Board Procedures) Rules 1987 ("Rules"). He 
explained at paragraph 10 as follows: 
 

"Saya juga telah mengingatkan Pemohon dalam bahasa Malaysia bahawa Pemohon hendaklah menyerahkan 2 sa-
linan Borang I tersebut kepada saya bagi tujuan untuk dihantar kepada Setiausaha Lembaga Penasihat dan Pemohon 
mengaku telah memahami segala penerangan yang saya telah terangkan kepada Pemohon. Selanjutnya, pada hari 
yang sama iaitu pada 29.3.2017, Pemohon telah menyerahkan Borang I tersebut kepada saya. Saya kemudiannya te-
lah mengemukakan 2 salinan Borang I tersebut kepada Setiausaha Lembaga Penasihat pada hari yang sama iaitu 
pada 29.3.2017. Tindakan saya ini telah dilaksanakan dalam tempoh kesegeraan yang praktik. Borang I tersebut yang 
saya rujuk adalah seperti yang dilampirkan dan ditandakan sebagai ekshibit "MZ-2" dalam afidavit saya ini." 

 

[17] The SULP in his affidavit in reply averred that he received the Borang l on 4.3.2017 and went on to ex-
plain at paragraph 4 as follows: 
 

"Representasi Pemohon terhadap Perintah Tahanan bertarikh 28.3.2017 yang telah dikeluarkan oleh Dato' Masir Anak 
Kujat, Timbalan Menteri Dalam Negeri pada masa yang material ke atas Pemohon di bawah seksyen 6(1) Akta terse-
but (selepas ini dirujuk sebagai "Perintah Tahanan tersebut") yang telah dibuat melalui Borang Representasi Berkaitan 
Dengan Perintah Tahanan (selepas ini dirujuk sebagai "Borang I tersebut") telah diterima oleh Lembaga Penasihat 
pada 3.4.2017. Salinan Borang I tersebut adalah seperti mana yang dilampirkan dan ditandakan sebagai ekshibit 
"RS-1" dalam afidavit saya ini." 
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[18] What comes into question is the unexplained period between 29.3.2017 and 3.4.2017 ("the gap"). 
Counsel for the Applicant contended that the unexplained gap merits a ruling by the Court that there was 
procedural non-compliance. Learned Federal Counsel on the other hand contended that the gap was of no 
consequence as the Applicant was subsequently afforded with an effective representation before the Advi-
sory Board. This Court perused the affidavits of the OIC and SULP but failed to find an explanation on the 
gap. 

[19] Counsel for the Applicant argued that the unexplained gap will cast doubt on the truthfulness of whether 
the said Borang l was indeed transmitted on 29.3.2017. What made it more damaging was the averment by 
the SULP who said that he received the Borang l on 3.4.2017. It was submitted that if there was no date 
given by the SULP, it would be much easier for the Court to determine the issue as reliance can be placed 
on the sole date of 29.3.2017. 

[20] This Court, upon weighing the arguments by both parties, was of the view that even if this Court were to 
accept one and reject the other, it must be based on an explanation by either the SULP or the OIC. However, 
the important explanation was not provided by any party. 

[21] In the case of Menteri Dalam Negeri & Ors. v Gopal a/l Subramaniam  [2017] 6 CLJ 593, the Federal 
Court provided instructive guidance on what amounts to "forthwith". The apex court also went on to hold that 
when there is a delay in the context of fulfilling the requirement of forthwith, there must be an explanation as 
to how the delay came about. Prasad Abraham FCJ held at paragraph 17 and 18 as follows: 
 

"[17] Having considered all the cases and the comments of the learned authors referred to aforesaid, we would hold 
that the word "forthwith" in   s. 10(2) of  POCA is to be construed as "as soon as reasonably practicable" having con-
sidered all the facts of the case and not "then and there" or "immediate". 

[18] We would direct that in all applications for habeas corpus grounded on   s. 10(2) of  POCA, revolving around the 
word "forthwith", the court should approach the said applications in the following manner viz: 

 
(a)  If the facts of the case show that there was a delay in the officer having custody of the applicant in 

serving a copy of the finding of the inquiry officer on that person, the court must then look at the affi-
davit of the respondent to ascertain whether the respondent has explained the delay sufficiently; and 

(b)  the court then must consider in the circumstances of the case and the explanation for the delay, 
whether the officer acted without unreasonable delay and as soon as practicable." 

 

[22] The above decision, although decided on the interpretation on the meaning of "forthwith" in the context 
of the service of a report by the Inquiry Officer under   subsection 10(2) of the  Prevention of Crime Act 
1959, is directly applicable in the current matter before this Court. 

[23] The point to be emphasised is that there must be an explanation on the delay of 5 days between the 
date the Borang l was forwarded to and received by the SULP. Unlike cases where there were gaps between 
the date of sending and receiving the Borang l which were due to the differing work days in the states of Jo-
hor and Kelantan compared to Putrajaya, the current case does not suffer from such issues. (see Partiban a/l 
Pansilo v Timbalan Menteri Dalam Negeri & Anor  [2018] AMR 731; Baskaran a/l Sridaran v Timbalan 
Menteri Dalam Negeri & 3 Lagi, Rayuan Jenayah No. 05(HC)-123-05/2018(W)). When the OIC met the 
Applicant on Wednesday 29.3.2017 and the SULP received the said Borang l on Monday 4.3.2017. 

[24] Both the OIC and the SULP failed to offer any explanation in their respective affidavits. This failure can-
not be taken lightly as the requirement for an explanation was mandated by an apex court albeit not provided 
as a procedural requirement under the law. 

[25] The Federal Counsel reminded this Court in her submissions that this Court should not create proce-
dures when there was none provided for under the law. The decision of Lee Kwee Sang v Timbalan Menteri 
Dalam Negeri & Ors  [2005] 3 CLJ 914 was tendered as authority. This Court was also reminded the ratio in 
Timbalan Menteri Keselamatan Dalam Negeri & Ors v Ong Beng Chuan  [2006] 4 CLJ 763 that this Court 
must appreciate the difference between a mandatory requirement and a directory requirement. The former 
must be strictly followed and any breach of a mandatory requirement will result in the detention of the Appli-
cant to be invalid. On the other hand, the breach of a directory requirement will not nullify the said detention. 
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[26] This Court fully agrees with the two erudite decisions of the apex court. To disagree with the decisions 
would invite sanction against this Court. However, the issue before this Court is not about this Court intro-
ducing new procedures or interpreting a mandatory requirement as directory or vice versa. It is an issue of 
the Respondents, failing to provide an explanation on why there was a delay of 5 days. 

[27] The Federal Counsel argued that the law does not mandate or require a time frame on when the SULP 
is to receive the Borang I. The Federal Counsel went on to argue that as far as the OIC is concerned, the 
moment he transmitted the Borang I on the same day he met and received the Borang I from the Applicant, 
he has fulfilled the requirement of acting forthwith. The Federal Counsel also contended that the failure to 
provide any explanation on the gap was not material as eventually, the Applicant was afforded an effective 
representation before the Advisory Board. 

[28] This Court is of the considered view the arguments by the Federal Counsel are not sustainable. If such 
contention is accepted, it effectively means that even if there was a gap, irrespective of the number of days 
(in which it could be more than 5 days), there is no obligation to provide an explanation so long as the Advi-
sory Board was eventually convened to consider the Applicant's representation. The representation before 
the Advisory Board cannot be the panacea for the failure to provide an explanation. 

[29] This begs the question as to who is responsible to explain for the gap which for all intent and purposes, 
was a delay in affording the Applicant of the constitutionally guaranteed right to a representation. It is for this 
reason that the Federal Court in its wisdom mandated in Gopal (supra) that there must be an explanation 
given when there is an argument of delay on the detaining authority's part. In this current context, the gap of 
5 days was not explained by either the OIC or the SULP. 

[30] This Court is of the considered view that at the very least, the delay must be acknowledged by the Re-
spondents but without any averments by the respective Deponents, it leaves a question of whether the Re-
spondents viewed it as an important issue to be addressed or otherwise. 

[31] The burden lies strictly on the detaining authority to show that the detention was legal and had complied 
with all procedural requirements. The Federal Court in SK Tangakaliswaran Krishnan v Menteri Dalam 
Negeri, Malaysia & Ors  [2009] 6 CLJ 710 held as follows: 
 

"[5] In my considered judgment the point at stake falls to be resolved with reference to the principles governing the 
burden of proof in an application for habeas corpus. It is settled law that on an application for habeas corpus the bur-
den of satisfying the court that the detention is lawful lies throughout on the detaining authority. See, Chng Suan Tze v 
The Minister of Home Affairs & Ors And Other Appeals  [1988] 1 LNS 162. In Mohinuddin v District Magistrate, Beed  
AIR [1987] SC 1977, the Supreme Court of India observed as follows in the context of art. 22 of the Indian Constitution 
from which is drawn our art. 151: 

 

It is enough for the detenu to say that he is under wrongful detention, and the burden lies on the de-
taining authority to satisfy the Court that the detention is not illegal or wrongful and that the petitioner 
is not entitled to the relief claimed. This Court on more occasions than one has dealt with the question 
and it is now well-settled that it is incumbent on the State to satisfy the Court that the detention of the 
petitioner / detenu was legal and in conformity not only with the mandatory provisions of the Act but 
also strictly in accord with the constitutional safeguards embodied in Art. 22(5)." 

 

 

[32] In an application of this nature, where the matter is decided upon a contest of affidavits, every party is 
entitled to take advantage of the shortfall of the opposing party. In an application to contest a detention with-
out trial, the onus becomes even heavier on the detaining authority to defend their actions. 

[33] Suffian LP in Re Datuk James Wong Kim Min, Minister of Home Affairs, Malaysia & Ors v Datuk James 
Wong Kim Min  [1976] 2 MLJ 245 held as follows: 
 

"Preventive Detention is the detention of a person without trial as opposed to punitive detention where a person is de-
tained after trial in a court of law in which he is proved to have committed an offence punishable under certain provi-
sions of the penal law. 

... Preventive detention is, therefore, a serious invasion of personal liberty. Whatever safeguard that is provided by a 
law against the improper exercise of such power must be zealously watched and enforced by the court. In a matter so 
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fundamental and important as the liberty of the subject, strict compliance ith statutory requirements must be observed 
in depriving a person of his liberty. The material provisions of the law authorizing detention without trial must be strictly 
construed and safeguards which the law deliberately provides for the protection of any citizen must be liberally inter-
preted. Where the detention cannot be held to be in accordance with the procedure established by the law, the deten-
tion is bad and the person detained is entitled to be realeased forthwith. Where personal liberty is concerned an ap-
plicant in applying for a writ of habeas corpus is entitled to avail himself of any technical defects which may 
invalidate the order which deprives him of his liberty. See Exparte Johannes Choeldi & Ors  [1960] 1 LNS 25;;  
[1960] MLJ 184." 

 

[34] This Court is also guided by the astute observation of the Federal Court in Murgan Suppramaniam v 
Timbalan Menteri Dalam Negeri &Ors  [2010] 4 CLJ 405. By observation, the panel commented that it is the 
duty of the parties settling the affidavits to ensure that they have properly ascertained the surrounding the 
issues before settling affidavits filed in opposition to the detainee's application. This Court fully agrees with 
this view. 

[35] In a situation where there is a recent direction by the Federal Court as in Gopal (supra), the Respond-
ents ought to have known better that they must provide reasons for the delay or at the very least 
acknowledge the existence of the delay. It is the duty of the Respondents to provide all the necessary facts 
and responses in the relevant affidavits. It cannot be left to the Court to fill in the gaps with assumptions and 
guesswork. 

[36] It is for the above reasons that this Court is of the considered view that there was a failure on the Re-
spondents to satisfactorily adhere to the directive stipulated in the decision of Gopal (supra). In the upshot, 
the Court allowed the application and a Writ of Habeas Corpus was issued for the immediate release of the 
Applicant. 
 


